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More than a decade has passed since the conclusion of the
Minnesota tobacco trial and the signing of the Master Settlement
Agreement (MSA) by 46 US State Attorneys General and the US
tobacco industry. The Minnesota settlement exposed the tobacco
industry’s long history of deceptive marketing, advertising, and
research and ultimately forced the industry to change its business
practices. The provisions for public document disclosure that were
included in the Minnesota settlement and the MSA have resulted
in the release of approximately 70 million pages of documents and
nearly 20,000 other media materials. No comparable dynamic,
voluminous, and contemporaneous document archive exists. Only
a few single events in the history of public health have had as
dramatic an effect on tobacco control as the public release of the
tobacco industry’s previously secret internal documents. This
review highlights the genesis of the release of these documents,
the history of the document depositories created by the Minne-
sota settlement, the scientific and policy output based on the
documents, and the use of the documents in furthering global
public health strategies.
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BAT = British American Tobacco; FCTC = Framework Convention on
Tobacco Control; JAMA = Journal of the American Medical Association;
LTDL = Legacy Tobacco Documents Library; MSA = Master Settlement
Agreement; NCI = National Cancer Institute; PMI = Philip Morris Interna-
tional; RICO = Racketeer Influenced and Corrupt Organizations; TobReg =
Study Group on Tobacco Control Regulation; TTC = transnational tobacco
company; UCSF = University of California, San Francisco; WHO = World
Health Organization
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LEGACY OF THE MINNESOTA TOBACCO TRIAL

TABLE 1. Summary of the US Tobacco Settlements

Multistate settlement

Type of relief agreement Minnesota Texas Mississippi Florida
Monetary Payments made to settling  Settlement payments $15 billion over 25 y; $3.4 billion  $11.3 billion
states in perpetuity, totaling $1.3 billion for  additional $2.3 lion over 25y
totaling approximately yeark998-2003annual through 2003 for indigent
$206 billion through payments of health care costs
2025 appoximatel $200

million beginning in 1998

Injunctive/equitable

Prohibits marketing of Yes Yes Yes No Yes
tobacco to children and
opposition to proposals/
rules/legislation intended
to reduce tobacco use by
children

Prohibits opposition to Yes Yes No No No
legislation or rules
governing tobacco control

Prohibits the support of Yes Yes No No No
legislation that would
preempt, override,
abrogate, or diminish
settlement beneficiaries’
rights/recoveries under
the settlement agreement

Requires disclosure of Yes Yes No No No
information about
lobbying payments likely
to affect public policy

Restricts tobacco Yes Yes Yes No Yes
companies’ marketing
practices (eg, ban of
billboardand transit
advertisingof tobacco
products)

Bans payment for Yes Yes No No No
inclusion of tobacco
product placement in any
motion picture made in
the United States

Restricts merchandising of Yes Yes No No No
products with tobacco
brand names or logos

Forbids material Yes Yes No No No
misrepresentations
regarding the health
consequences of using
tobacco products

Prohibits anticompetitive Yes Yes No No No
practices
Halts operations of The Yes Yes No No No

Councilfor Tobacco
Research-U.S.A., Inc
Dissoles TheTobacco Yes No No No No
Institute, Inc., and Center
for Indoor Air Research
Most-favored-nation clause Yes Yes Yes Yes Yes

during which chief executives were forever immortalized Minnesota tobacco trial, which changed the tobacco con-
on videotape as they swore before Congress and the Ameritrol landscape forever.

can people that nicotine was not addictivéll of these Although the terms of the massive tobacco settlements
events were damaging to the tobacco industry, but evenincluded large monetary awards and unprecedented public
collectively their legacy does not compare with that of the health relief (Table 1), the legacy of the Minnesota trial is
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LEGACY OF THE MINNESOTA TOBACCO TRIAL

TABLE 2. Overview of Tobacco Document Sources?®

Guildford depository Minnesota depository Internet
Legal instrument Minnesota settlement: one- niMisota settlement: tobacco defendants MSA: Tobacco defendants required to place
time deposit of materials required to deposit materials in Minnesota materials online within 45 days of production
produced to Minnesota within 30 days of production to the to the plaintiffs, provided defendants do not
plaintiffs plairtiffs, provided defendants do not claim ioteprivilege over the documents or the
privilege over the documents or the records records are not subject to any protective order
are not subject to any protective order
Contents British American Tobacco Materials of all US-based defefidants All documents of US-based defendQnIp to
materials (documents, (documents, videotapes, aofdipes, sties, cica 2003
videotapes, audiotapes) up  DVDs, CDs, oversized matials, hard drives, Industry Web site
to circa 1995 other electronic storage media) up to circa Tobacco Archives: www.tobaccoarchives.com
2003 Main nonindustry Web sites

LTDL: http://legacy.library.ucsf.edu/
TDO: http://tobaccodocuments.org/
Edimaedvolume 6-7 million pages of documents, 60lion pages of documents, 20,000 other ~ We were unable to verify estimates for document

of materials 500 videotapes and media materials (documents, videotapes, collections online. However, the online
audiotapes audiotapes, slides, DVDs, CDs, oversized collections should contain what is deposited in
materials, hard drives, other electronic Minnesota with the exception of other media
storage media) collections, which are available only in
Minnesota
Closing daté At least until end of February At least until end of December 2008 June 30, 2010
2009

aLTDL = Legacy Tobacco Documents Library; MSA = Master Settlement Agreement; TDO = Tobacco Documents Online.

b US-based defendants include Philip Morris USA, Inc (now Altria Group, Inc); R.J. Reynolds Tobacco Company (now Reynolds, AnegriBrown
& Williamson (now Reynolds American, Inc); Lorillard Tobacco Company; The Tobacco Institute, Inc (disbanded by the MSAg @odnidil for
Tobacco Research-U.S.A., Inc (disbanded by the Minnesota settlement and the MSA).

¢Pending the outcome of the tobacco defendants’ appeal of the final order in the United States’ Racketeer Influenced &vd&vratipns case, which
(among other things) established additional obligations for public document disclosure on the part of the tobacco defiiRtgpiemlyer 2021412

the public disclosure of millions of pages of previously the effect that these internal documents from the tobacco
secret internal documents from the tobacco industry and théndustry have had on tobacco control around the world.
continued disclosure of such documents produced during
iscovery in moking and health litigation from 1
e e o CREATING ‘SKELETONS I THE GLOSET:
. L . THE DOCUMENT DEPOSITORIES
also allowed public access to the files of UK tobacco giant
British American Tobacco (BAT). The MSA also required The terms of the Minnesota settlement provided for the
large tobacco companies to maintain their letter-sizedcreation of 2 publicly accessible document depositories:
records on the Internet and to deposit any oversized or elecane in Minneapolis, MN (Minnesota depository) and the
tronic media in Minnesota until June 2010. To date, theseother in Guildford, England, near London (Guildford de-
legal settlements have resulted in the release of approxipository) (Table 2). The Minnesota depository contains
mately 70 million pages of documents, thousands of au-materials from all defendants, whereas the Guildford de-
diovisual files, and hundreds of other electronic media pository contains only materials produced to the Minnesota
files. No other comparable dynamic, voluminous, and plaintiffs from the defendant BATAt their sole expense,
contemporaneous document archive exists. We would arthe settling tobacco industry defendants were obligated by
gue that the use of these documents in furthering publicthe Minnesota settlement to allow public access to the
health goals based in science, policy, and litigation—the 3litigation depositories for 10 yeatsAfter the Guildford
fronts on which the tobacco industry had successfully depository had been open to the public for only a year,
escaped accountability for decades—has been nothind3AT’s public relations firm reported to the company that
short of astounding. its depository was a “skeleton” in the company’s cléSet,

The first peer-reviewed article based on tobacco compa-art because of the public airing of its internal documents
nies’ internal documents introduced during the Minnesotarelating to cigarette smuggling, price fixing, control of
trial by the plaintiffs’ withesses was published 10 years agoscientific research by attorneys, and political attacks
in JAMA The article and the authors’ testimony focused on against the World Health Organization (WH®).
nicotine addiction, pH manipulation, and low-tar/low-nico- When the depositories were opened to the public in May
tine cigarettes. Since then, several hundred peer-reviewed998 (Minnesota) and February 1999 (Guildford), approxi-
articles have been published. We summarize the multiplemately 35 million pages of once-secret internal documents
legacies of the Minnesota trial and the MSA by highlighting were available for public revieiSince the settlement in
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LEGACY OF THE MINNESOTA TOBACCO TRIAL

1998, the number of pages of tobacco industry documentsdocuments publicly available. In 2006, Mayo Clinic
available for public review has nearly doubled becausesought legal relief for its research team from BAT's inter-
(1) the Minnesota settlement mandated that all of defen-ference with document research conducted at the Minne-
dants' previously unproduced documents in any US civil sota depository. Mayo sought to compel BAT to produce
smoking and health litigation during the following 10 years documents that Mayo thought BAT was obligated to pro-
be placed into the Minnesota depositdand (2) the MSA duce into the depository in accordance with the Minne-
required the settling tobacco defendants to place oversizedota settlement and to order BAT to cease interfering with
and electronic media into the Minnesota depositdryone Mayo investigators’ use of and access to docunténts.
case alone, the US Racketeer Influenced and Corrupt OrgaThe court did not address the merits of Mayo’s claim
nizations (RICO) case against the tobacco induskmjted because it held that Mayo, which was not a party to the
States v Philip Morris USA, Inc., et, @he tobacco defen- Minnesota litigation, did not have legal standing to en-
dants were forced to produce an additional 26 million pagesforce the Minnesota settlemefitAlthough the 10-year

of documentg’ public access provision of the Minnesota settlement was

The Minnesota depository currently houses approxi- an ingenious instrument for furthering the discovery of
mately 60 million pages, and the Guildford depository, revelations regarding the industry’s behavior, users of the
approximately 6 to 7 million pages. The Minnesota settle- depositories have ultimately been unable to seek relief
ment, in combination with the terms of the MSA, has also from disruptions to research and issues related to docu-
made publicly available approximately 20,000 other media ment access at the depositories.
materials (audiotapes, videotapes, CDs, DVDs, slides, Now that 10 years have passed, whether the depositories
maps, oversized paper materials, microfilm, and externalwill close as stated in the Minnesota settlement or will
storage devices such as hard drives). Before the Minnesotaemain open with the addition of new documents is unclear.
litigation, US tobacco companies had produced only a The Minnesota settlement provided that the Minnesota de-
relatively small number of documents during several de- pository would be in operation for 10 years from May 8,
cades of litigation, and BAT had never produced a single 1998 and that the Guildford depository would be main-
document in a smoking and health acfion. tained for a period of 10 years after its opening on February

For decades, the tobacco industry had engaged in22, 1999 Accordingly, the Minnesota depository was set to
“scorched earth” litigation tactics aimed at building a nearly close on May 8, 2008, and the Guildford depository, on
impregnable wall around the industry. Included in the February 22, 2009. However, the final order in the RICO
industry’s litigation tactics were abuses of the attorney-client case against the tobacco industry requires that the defendants
privilege doctrine as a means of keeping scientific docu- maintain the Minnesota and Guildford Depositories until
ments secrétln Minnesota, the industry faced a brilliant September 202% Were that decision to be upheld, it would
legal team representing the State and a wise, no-nonsensenforce the disclosure of contemporary documents about the
veteran judge who held both sides accountable. In fact, wetobacco industry’s activity, especially because the “light”
think that the courageous rulings of the judge, the Honorablecigarette case ruling by the Supreme Court of the United
Kenneth J. Fitzpatrick, resulted in revelations about this States will undoubtedly result in the filing of new litigation
industry that no one could have anticipafddewed in this against the industry. The tobacco defendants have appealed
context, the sheer volume and breadth of the documents anthe case; oral arguments were heard by the United States
electronic media available for public review as a result of the Court of Appeals for the District of Columbia in October
Minnesota settlement and the MSA are staggering. 20082 A decision is expected in early 2009.

Although the Minnesota litigation resulted in previ-
ously unimaginable access to millions of tobacco industry
records, substantial barriers have prevented public access
to the depositories’ contents during the past 10 years.Toeacco DerenpANTs Basep IN THE UNITED STATES
Although the Minnesota depository was administered by Although the Minnesota settlement required the tobacco
an independent third-party paralegal fifthBAT was al- defendants to deposit their hard-copy documents in deposi-
lowed to manage the daily operations of the Guildford tories, the MSA obligated the settling tobacco parties to
depository?® In doing so, the company violated thergp make their documents available online until June 30,
of the Minnesota settlement, a fact documented by both the201028 In effect, most of the documents produced by US-
legislative and judiciabranches ofgovernment and by based defendants and placed into the Minnesota depository
journalists and academiciati$’?>*Operations at the Min-  have also been posted on industry-created Web sites, with
neota depository were also affected by BAT's conduct the exception of oversized and electronic materials that the
with respect to its obligations to make certain litigation MSA requires to be deposited in Minnestta.

DIGITIZING THE DOCUMENTS

Mayo Clin Proc. « May 2009;84(5):446-456 + www.mayoclinicproceedings.com 449



LEGACY OF THE MINNESOTA TOBACCO TRIAL

The tobacco industry’s Web sites, developed under thepages of BAT documents from both depositories were digi-
MSA 2° were initially perhaps easier to search than were thetized and made publicly accessible at LT®RIthough the
hard-copy documents at the depositéfjesowever, these  expenditures for document acquisition and accessibility by
electronic files have proved to be difficult to use because ofthe public health community have been substantial, they pale
impaired search functions, inconsistencies between the toin comparison to what the tobacco industry has probably
bacco entities’ Web sites, and inaccessibility to images. spent on operations aimed at managing internal documents.
Furthermore, tobacco industry Web sites allow their manag-For example, at the time of the Minnesota litigation, one of
ers to track user searctén response to the limited search the tobacco defendants alone, R.J. Reynolds Tobacco Com-
capability of tobacco industry sites, the research communitypany, disclosed to the Minnesota plaintiffs’ lawyers that it
sought to make tobacco document images more accessiblbad spent $90 million to create its document iridex.
and useable and to create permanent images on the Internet.
After the MSA required the settling tobacco defendants to
provide the National Association of Attorneys General
with a “snapshot” of each of their Web sites in July 1999, The response of the tobacco control community to the
the images were available to the research community,release of the documents has been profound. However,
which devised other means of enhancing document accesscomprehensive document research would not have oc-

Computer programs callesbidershave been used to curred without the availability of mechanisms for research-
identify images and indexing information on the tobacco ing and disseminating the findings from the documents on
defendants’ Web sites. These programs allow the ongoingtheir public release in Minnesota.
collection of documents as defendants add new documents Faced with a treasure trove of documents previously
to their Web sites in response to litigation. Beginning in hidden from public view but in an inaccessible format, in
1999, Tobacco Documents Online (http://tobaccodocuments1998 US Resident Bill Clinton issued an executive memoran-
.org/) standardized the available document descriptions todum mandating that the Department of Health and Human
allow for uniform searching and offered previously unavail- Services address the issue of how to make the documents
able and invaluable searching tools such as full-text searchmore accessible and how to expose relevant cofitéihe
ing (made possible by optical character recognition, or OCR,Department turned to the National Cancer Institute (NCI),
which converts images into text) and the ability to systemati- which issued a Request For Proposals from the scientific
cally collect and annotate documetitBefore the availabil-  community*® Since 1999, NCI’s initiative has resulted in 17
ity of Tobacco Documents Online’s enhanced search tools,peer-reviewed research grants with a total expenditure of
researchers could not conduct full-text searches and instea23.2 million (Michele Bloch, MD, PhD, Medical Officer,
had to rely on the indexed fields that were coded for eachTobacco Control Research Branch, Behavioral Research
document (eg, author, title, date). Program, NCI, written communication, June 2008).

Similarly, the University of California, San Francisco During the past 10 years, more than 500 publications
(UCSF) Library, which had already been posting internal (453 peer-reviewed journal articles, 32 books or book
documents from the tobacco industry on the WWédggan chapters, and 51 reports) relating to the tobacco docu-
offering researchers more user-friendly options for search-mentg! have been published across diverse disciplines.
ing the documents than those provided by the industry sitesThe topics of these publications can be categorized as
In 2002, UCSF, supported by a $10-million grant from the follows: industry science and ethics, secondhand smoke,
American Legacy Foundation, launched the Legacy To- industry strategy and tactics, ingredients and product de-
bacco Documents Library (LTDL), which allows compre- sign, litigation, marketing, regional issues, economics,
hensive, user-friendly, full-text searching. In addition to of- youth-related activities, and document research and com-
fering enhanced searching tools, LTDL will remain a perma- mentary* Examples from nearly every aspect of the to-
nent online collectio® Additional collections of tobacco  bacco industry’s operations have been reported. Publicity

INFLUENCE OF THE TOBACCO DOCUMENTS

company documents are also available orififfe. surrounding these publications has undoubtedly influenced
public opinion about the unscrupulous behavior of the to-
BrimisH AMERICAN ToBACCO bacco industry and has furthered health policy goals, in part

Because BAT was not a party to the MSA's requirement of by denormalizing smoking as an acceptable behavior and
online production of documents, digitizing the documents discrediting the tobacco industry as a stakeholder in health
produced by BAT has been challengihdfter almost 8 policy.*>%3In addition to academic publications, the release
years of efforts by researchers and staff from the Londonof the tobacco documents has generated several seminal
School of Hygiene and Tropical Medicine, Mayo Clinic, and public health reports from the WHO and its regional of-
UCSF, with expenditures of $3.6 million, 6 to 7 million fices***“¢and from civil society organizations:®
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Although the impact of the Minnesota litigation has The use of documents by individuals and organizations
seemingly been centered in the United States, acknowledgworking to effect policy in their own countries has also
ment of its impact on tobacco control throughout the world is occurred in Brazit? Indonesia? and Austrig* Furthermore,
growing. There is general agreement that many of the ad-civil society organizations have used the documents in advo-
vances in tobacco control during the past 10 years have theicacy efforts to combat the tobacco industry’s influence
roots in Minnesota. Although public disclosure of tobacco across the glob®%" Researchers from approximately 70
documents is a creation of US litigation, many tobacco indus-countries have published regional tobacco document analy-
try defendants are transnational companies. Consequently, thees® Efforts from the $500-million multipronged tobacco
public release of the documents has had a global impact. Theontrol campaign, which is funded by New York Mayor
release of correspondence between parent companies and foMichael Bloomberg and the Bill and Melinda Gates Foun-
eign subsidiaries has allowed a glimpse into the operations oflatior® and which focuses on reducing the prevalence of
transnational tobacco companies (TTCs). Accordingly, to- smoking in low- and middle-income countries, have relied
bacco control advocates, researchers, and litigants workingon revelations from tobacco documents. For example, the
outside the United States have made extensive use of thglobal tobacco control campaign funded by the Bloomberg
documents to support their own health policy efforts. Initiative (WHO’s MPOWER packageronitor tobacco use

Although the following is not a comprehensive account- and prevention policieprotect people from tobacco smoke;
ing of the extraordinary efforts of the global tobacco control offer help to quit tobacco us&arn about the dangers of
community, we offer a few examples of individuals and tobaccogenforce bans on tobacco advertising, promotion and
organizations that have used the documents to effect healtlsponsorship; andaise taxes on tobacco]) highlights docu-
policy change outside the United States. In 2007, Pascal Aments produced to Minnesota plaintiffs and addresses the
Diethelm, president of the Swiss antismoking group importance of revealing tobacco industry tacti¢$ad it not
OxyRomandie and vice president of the National Committee been for the Minnesota litigation and the subsequent release
Against Smoking, France was given the 2007 International of documents, only a small fraction of these events would
Tobacco Industry Document Research and Advocacyhave taken place in the past decade.

Award for using the documents teveal theconsulting
relationship between Philip Morris International (PMI) and a
researcher ahe University of Geneva, Ragnar Rylantfer.
Rylander did not disclose his ties to the tobacco industry inDocument disclosures resulting from the Minnesota litiga-
his publications on secondhand smoke. Once this becaméion have had an extraordinary influence on the global
known through the documents, the University rebuked him regulation of the TTCs under the leadership of the WHO. In
and also adopted a policy of no longer allowing its scien- the late 1990s, former WHO Director General Gro Harlem
tists to accept tobacco industry funding. In the statementBrundtland launched a landmark inquiry into the tobacco
announcing this policy, the University noted that "The industry’s efforts to undermine global tobacco control, as
huge mass of tobacco industry documents that has beemrvidenced by tobacco documents made public in Minne-
made public as a result of judgements pronounced bysota* The 2000 WHO expert report concluded:

American tribunals against this industry shows that these

companies have attempted to manipulate public opinion forAt the most fundamental level, this inquiry confirms that tobacco use
decades, and that the targeted recruitment of a large numis unlike other threats to global health. Infectious diseases do not

ber of scientists has been a privileged instrument of this€mploy multinational public relations firms. There are no front
disinformation plot." InNigeria, Akinbode Oluwafemi, on groups to promote the spread of cholera. Mosquitoes have no lobby-

. . ; . ists. The evidence presented here suggests that tobacco is a case unto
behalf O,f EInV|ronmentaR|ghts Action/Friends of the itself, and that reversing its burden on global health will be not only
Earth Nigeria, searched and used the documents to SUPzhout understanding addiction and curing disease, but, just as impor-

port the April 2007 lawsuit filed by the Lagos State Gov- tantly, about overcoming a determined and powerful indéfstry.
ernment in conjunction with Environmental Rights Ac-

tion seeking legal relief from the industry’s efforts to The WHO's regional offices also directed substantial
target young peopl€.In Finland, Heikki Hilamo has used  resources into mining the tobacco documents that were
the documents to produce extensive peer-reviewed publi-made public in Minnesot.

cations and books in English and Finnish on topics such In direct response to the WHO inquiry, the 54th World
as product liability and industry interference with tobacco Health Assembly (WHA) passed resolutifiHAS4.18
control* In 2003, Professor Gérard Dubgisf France Transparency in Tobacco Contfdln 2001. This resolu-
published a landmark document exposing the tobaccotion urges WHO member states to monitor and to inform its
industry’s playbook. membership about industry affiliations with its member-

TOBACCO DOCUMENTS AND THE WHO
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ship, as well as to communicate information about identi- substantial impact in developing countries that lack the ex-
fied efforts of the industry to subvert health pofi¢ys pertise and resources to develop their own standards. Many
stated by the WHO, the documents were instrumental inTobReg members have been associated with the tobacco
developing the WHO Framework Convention on Tobacco documents, including Channing Robertson, PhD, who was
Control (FCTCS®: the second witness in the Minnesota trial. The TobReg is-
sued its reportThe Scientific Basis of Tobacco Product
The tobacco industry made a big strategic mistake in MinnesotaRegulationin 2007¢°
that is reverberating around the world....[The Minnesota plain-

tiffs’] plan was to bury the industry in its own documents by forcing
disclosure of the truth about what the industry knew, when they TOBACCO DOCUMENTS IN LEGISLATIVE AND

knew it, and what they did to hide the truth from the public. The PARLIAMENTARY INVESTIGATIONS

Minnesota team doggedly pursued the industry documents (inClud-ry,q jnteral documents of the tobacco industry have also
ing several trips to the US Supreme Court) and eventually forcedbeen used in parliamentary and legislative hearings. In July

the industry to turn over the material Minnesota needed to make its .
case...Today, the WHO Tobacco Free Initiative is using these 1999, the UK House of Commons Health Select Commit-

documents to help develop the Framework Convention on Tobaccd€€” reviewed documents made public by the Minnesota
Control as well as national tobacco control efforts around the Settlement, set forth nearly 60 recommendations for reduc-
world. They are an invaluable resource and probably the mosting the health burden of tobacco use, and urged the govern-
important and lasting result of the tobacco litigation in the United ment to act on its recommendatiéhi the United States,
States. The truth will set us all fr'dldEmphasis added)] tobacco documents have informed policy makers about the
TTCs' internal strategies regarding “reduced-risk” products.
WHO'’s comprehensive findings, based on its inspection In the 2003 congressional investigation of “reduced-risk”
of the tobacco documents, have proved invaluable in FCTCtobacco products, documents produced to the Minnesota
treaty negotiations. The disclosed documents could bedepository disclosed correspondence from a senior tobacco
shared with policy makers to inform them of the tobacco company researcher who opined that the technology did not
industry’s efforts to circumvent health policies and to assist and will not exist to manufacture a “reduced-risk” product (a
them in removing the industry as a stakeholder in the cigarette low in tobacco-specifid-nitrosamines), even
ratification process. Furthermore, in spite of the interfer- while members of the tobacco industry were simultaneously
ence of the tobacco industry in the development of thetouting the potential health benefit of such prodéicts.
FCTC?® several FCTC articles (Article 5.3, 12.C, and
20.4C) are designed to protect tobacco control initiatives
from the tobacco industry’s decades-long mission of sub-
verting and obfuscating public health measétes. The publicly available internal corporate records of to-
Finally, to date, 161 countries are Parties to the FCTC.bacco companies are also a valuable resource for litigation
Several guidelines, which are aimed at assisting Parties irefforts. In particular, Minnesota’s document discovery al-
meeting their obligations under the treaty, have thus farlowed access by every litigant in cases brought after the
been developed. As of this writing, the Conference of the Minnesota settlement to 35 million pages of internal
Parties has adopted strong guidelines in Article 5.3 (pro-records and thousands of documents stripped of privilege
tection of public health policy with respect to tobacco by the Minnesota court through its application of the crime-
control from the commercial and other vested interests offraud exception to the doctrine of privileelhe impor-
the tobacco industry), Article 8 (protection from exposure tance of the Minnesota settlement has been so great that a
to tobacco smoke), Article 11 (packaging and labeling), description of the landscape of global tobacco control has
and Article 13 (advertising, promotion, and sponsorship). suggested that, “quite simply, ‘when the history of tobacco
Former Director General Brundtland also made the regu-. . . is written, there is going to be before the Minnesota case
lation of tobacco production a high priority for WHO by and after the Minnesota casé&™
appointing the Scientific Advisory Committee on Tobacco  The US case against the tobacco industry was extremely
Product Regulation. This committee was subsequently el-document-intensive, as noted by the c&uand may be
evated to the status of a standing committee and in 2003 wa%he largest piece of civil litigation ever brought.in
renamed the WHO Study Group on Tobacco Control Regu-United States v Philip Morrigshe government proved its
lation (TobReg). With its prominent status as a standing case’”’ However, a 2005 decision of a Scottish court,
committee, the WHO TobReg is positioned to develop McTear v Imperial Tobacco Ltdetermined that the defen-
meaningful standards for tobacco product regulation arounddant tobacco company was not liable for the death of the
the world well into the future. These standards will have a plaintiff (who had smoked 2 packs per day) from lung
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cancer and that “there was no scientific proof of causationknow the health risks of cigarette smoking and, in fact, many
between the plaintiff's smoking and his death from lung Nigerians believe that smoking may even be hedtthy.
cancer.™ The plaintiff inMcTearwas denied legal aid and,

as a result, lacked the financial resources that may havere
allowed her access in court to the sort of documents avail-t
able to the plaintiffs in the Minnesota and RICO cdses.
This contemporaneous example makes apparent the impor.

tancg of plamtmfs’ access to documents such as those rnadﬁtigation is the recent 5-to-4 ruling by the US Supreme Court
public by the Minnesota settlement. However, it should be in Altria Group, Inc. v Googwhich allows filings against

pointed out that disclosure laws differ from one ¢ o_unt'ry 10 tobacco manufacturers of cases that allege deceptive market-
the next; for example, these laws are more restrictive in the,

ited Kinad dql ictive in the United S ing of “light” and “low-tar” cigarette$® The topic of “low-
United Kingdom and less restrictive in the United States. tar” or “light” cigarettes was central to the testimony of 1 of

Th's s one aspect of the US legal system that m.akesthe authors of the current review (R.D.H.), and the industry’s
liigation a far more powerful regulatory tool for promoting knowledge of the false health claims made about these prod-
product safety than. I may b(_a n other counfr tdurther- ucts had not been previously entered into the public record.
more, the cost of failed suits in the United Kingdom falls to Had most members of the US Supreme Court agreed with
the plainth_‘f; this regulation discourages plaintiffs who are the industry, the case would have ended the approximately
Ies; Wellrfllnlanced,hevgn when the% haveha dstrong casg. bl 40 pending “light” cigarette cases and could have barred
i onet_ € ess,ht € ocumenFs ave na ,ban pro "’ll ¥uture cases involving deceptive health-related claims of any
Wi gqnthue to have, a great impact on to. acco-regula- ying. As noted by legal scholars, “even the state lawsuits that
tion litigation throughout the world, as predicted by com- resulted in the $246illion Master Setément Agreement

\r/nvtiar;]t.atc;rs after t?e inir:ial lrgézaies Otf :)hese dO(t:tLIJMémSlf' 10 years ago would arguably have been barred” if the indus-
Ithin 2 years after the obacco settiemen S’try had prevailed at the Supreme Cgbirt.

tobacco litigation of some type had been filed in Austra-
lia, Bangladesh, Brazil, Canada, China, Finland, France,
Germany, India, Ireland, Israel, Japan, the Marshall Is- UNANTICIPATED DOCUMENT FINDINGS

lands, Norway, Oman, Pakistan, Peru, Poland, South KO'Although a primary goal of the Minnesota litigation was

[Jeq, ipsln,dS;ZLCanka, ISW|tzerIand, Uganda, g_nd Fhe“to expose the industry’s decades-long campaign of decep-
nite ) mgho .h urrﬁnty, .m%né caseslarg pe'rll ]lcng N tion by revealing the industry’s secret research in smoking
countries other than the United States. In Brazll, for ex- and health, addiction and nicotine manipulati@nthe

Zmplli’ S fcase 12ed aga]nst :['\)/lés'.r; ngL’ne Sgokers Adocuments revealed much more than the industry antici-
ealth Defense Association ( ) v Souza Cruz, S. pated. The tobacco defendants’ plan to overwhelm the

alnq Fffff\ilipror:]is Marketling, S"’A"Wg‘,s decidefd [f)or theb Minnesota plaintiffs with truckloads of documents back-
plaintiffs, but the appeal was pending as of Decem €l fired, as reported by the WHO:

20087° The government of British Columbia brought suit
against PMI in 2001, seeking recovery of past and future The idea—what lawyers call “papering"—was to simply bury the

Litigation against tobacco manufacturers is also cur-
ntly pending in Israel, Spain, Columbia, Nigeria, Argen-
ina, and Turkey?

A final example of the influence of the tobacco docu-
ments released under the Minnesota settlement on other

costs associated with a “tobacco related wrodd.he relevant material in a lot of trash. They forgot that winters are long
tria' in that CaseBritish C0|umbia Vv |mperia| Tobacco in Minnesota and did not realize that the Minnesota team would
Ltd., et al is set to begin in September 20300 2007 look through all the paper....And while 99.9% of the material that

the Nigerian government filed a lawsuit for recovery of the |nd_ust'ry produced in Minnesota was irrelevant to thg Minne-
sota trial, it had great relevance to other tobacco control issues....

health care. 905t§ against BAT, PMI, ?md others, Seel.(mglndeed, the documents reveal industry subversion of not only the

US.$2.2.'9 billion in damages for C.OStS incurred b.y treating scientific but also the political process all over the wéid.
their citizens for tobacco-related illnesséAccording to
media coverage of the case: Documents released in Minnesota expanded public
_ _ _.knowledge of information that had not been previously
ﬁr:]‘)etri(é;rt]h%b(;acieo ISD:;Sne]Zn?Q :?cchui\r::eesm;;guc\/isatretgﬁirzgtltsoh available to the public in existing sources. First, the docu-
: ments, through reports published by journalists, research-

make their internal documents public after a lawsuit won by the d civil et i7ati d th f
American state of Minnesota. Now many of these documents are®’s .an civit socie y organizations, pave . € W"?ly or
holding the companies accountable for their role in the

for public use online, maintained by the University of California, el - . )
San Francisco, Mayo Clinic and London School of Hygiene and 9lobal illicit tobacco trade and provided information that
Tropical Medicine. In this archive there are documents in which has proved crucial to the development of effective
BAT reveals that they were aware of the fact that few Nigerians counterstrategies against this tr&t&3% In 2008, for ex-
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ample, Canada’s largest cigarette manufacturers pleadegolicy worldwide. In fact, one of the legacies of the tobacco
guilty to aiding and abetting tobacco smuggling and agreeddocuments may be the end of cigarettes as a prevalent and
to pay CanD$1.15 billion for defrauding the Canadian gov- legal commodity.

ernment of unpaid taxes. Also, in a different case, without

admitting guilt and in return for dropping smuggling-related
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